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THE LANDLORD-TENANT LAW SHEET

Your ready reference to legal issues of interest to the

San Diego rental community

SECURITY DEPOSITS
1. The maximum amount a LANDLORD may charge for a residential Security Deposit (in addition to the first month's rent) is a maximum of 2 months’ rent for an unfurnished unit, (or 3 months’ rent if furnished).  Other move-in costs may not exceed these limits regardless of calling the money "last month’s rent" or a "pet deposit" etc.  

2. A Security Deposit may be used generally for cleaning, repairs, or to cover back rent after the TENANT has vacated the property. The LANDLORD may NOT charge for repairs or maintenance required due to ordinary wear and tear.  The TENANT need only leave the premises in the “same level of cleanliness” (for tenancies beginning 1/1/2003).

3. The LANDLORD must account for, estimate costs or refund the deposit within 21 days of the move out. The LANDLORD must provide proof of expenditures with the deposit accounting if the deductions exceed $125.00. The TENANT may still get copies of receipts when the deductions do not exceed $125.00 upon prompt written request.

The LANDLORD (or their employee) may charge for their own labor if it is properly documented.

4. If the rental property is sold, the new LANDLORD is responsible for the Security Deposit of each TENANT.

5. Unless there is an eviction based on a 3 day notice, the TENANT is entitled to an initial move out inspection to identify defects or cleaning needs.  The TENANT is entitled to a statement identifying potential deductions affording the TENANT an opportunity to correct those defects, subject to lease restrictions, to avoid deposit deductions.

6. The LANDLORD may be subjected to a penalty of up to two times the deposit for bad faith handling of the deposit.

REPAIRS
1. The LANDLORD has a legal obligation to maintain the premises in a habitable condition even if the lease says the TENANT accepts the unit in a poor or “as is” condition ("Habitability" refers to health and safety conditions).   The general standards are set out in Civil Code 1941.1 and Health and Safety Code 17920.3

2. The duty to repair and maintain cosmetic or amenity items (i.e. non-habitability) is governed by contract law.

3. Substantial defects affecting habitability may relieve a TENANT of the obligation to pay the full rent.  Non-payment or partial payment of rent, however, may give the LANDLORD an excellent reason to commence eviction proceedings.  Great care must be used when withholding rent.  Legal advice prior to doing so is encouraged.

ENTRY ON TO THE RENTAL PROPERTY BY LANDLORD
1. The LANDLORD or his/her agent may enter the rented property:  To make or supply necessary or agreed upon repairs, decorations, alterations, improvements or services, show the property to prospective tenants, buyers, mortgagees, workmen or contractors, with a court order or in an emergency.    A LANDLORD/AGENT may not abuse the right to enter the property.  Routine “inspections” are generally not allowed. 

2. The LANDLORD/AGENT shall give reasonable written notice to the TENANT before entering.  A Notice may be personally delivered to the TENANT, left with someone at the premises or at the entry door.  Twenty four hours is presumed to be reasonable notice in absence of evidence to the contrary.  Six days mailed notice shall be presumed to be reasonable notice in the absence of evidence to the contrary.  A 24 hour notice may be given orally IF the property is for sale AND the TENANT was given notice, in writing, within 120 days of the oral notice, that the property is for sale and that the LANDLORD/AGENT may contact the TENANT orally for an entry.  The LANDLORD/AGENT may agree orally to an entry within one week of the agreement.

3. No notice is required in case of emergency, if the TENANT is present and consents or after the TENANT has abandoned or surrendered the unit.
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EVICTION NOTICES

1. 30 DAY NOTICE OF TERMINATION OF TENANCY is required to terminate a month to month (periodic) tenancy (residential or commercial) or a tenancy at will.  This notice generally need not state a cause (except in the City of San Diego after two years of tenancy), but it cannot be retaliatory, discriminatory, or otherwise illegal.  Different rules apply for Govt. subsidized housing (i.e. Section 8 or other programs). 

2.  60 DAY NOTICE OF TERMINATION OF TENANCY is required in a periodic residential tenancy once all the TENANTS or residents have been living in the unit for at least a year or for limited residential tenants following a foreclosure.  There are some exceptions for tenants which include when the home is for sale to a buyer who will live in the unit for at least a year and for certain tenancies at will. 

3. 90 DAY NOTICE OF TERMINATION OF TENANCY is required to terminate certain periodic subsidized residential tenancies when no cause is needed.  Under Federal Law, if you are a renter on a month to month tenancy,

you may be entitled to a 90 day notice to vacate after a foreclosure sale as long as you qualify.  

4. 3 DAY NOTICE TO PAY RENT OR QUIT notifies the TENANT that rent is past due and to pay the rent in 3 days or vacate the premises.  If the TENANT vacates within the 3 days, he/she is  NOT relieved from the rent obligations under the lease or rental agreement. 

5. 3 DAY NOTICE TO CURE BREACH (or PERFORM COVENANT) OR QUIT.  This notifies a TENANT that he/she has 3 days to do or stop doing something as per the rental agreement or the law. If the TENANT vacates within the 3 days, he/she is  NOT relieved from the rent obligations under the lease or rental agreement. 

6. 3 DAY NOTICE TO QUIT is generally used in cases of nuisance, waste, illegal activity, unlawful assignment or sublease or foreclosure.  In these cases, the LANDLORD is not giving the TENANT any opportunity to correct anything or pay any rent.  The LANDLORD is simply demanding that the TENANT vacate the premises within 3 days.

7. If the TENANT remains in possession after the expiration of the period stated in the NOTICE, (or after the expiration of a lease), and did not do what was required in the lease or demanded in a notice (e.g. to do or stop doing something or has failed to pay the rent), an UNLAWFUL DETAINER lawsuit may be immediately commenced.

UNLAWFUL DETAINER COURT ACTIONS 

This is a SUPERIOR COURT LAWSUIT accusing the TENANT or OCCUPANT of unlawful conduct.  This case moves very quickly with only 5 days to respond to the lawsuit if personally served (or 15 days if substitute served).  The failure to properly respond with effective legal defenses or timely file proper papers will result in a judgment causing the loss of valuable rights.  The TENANT or OCCUPANT will then be physically removed from the property.  Moving prior to trial will not cancel the case.  Counter-suits are generally NOT allowed while still in possession.  Because these cases are so technical, and since one’s credit (including a future ability to rent) is at risk, specialized legal assistance is strongly recommended.  Using “do it yourself” self help forms, computer programs or stations, self defense “kits” or handling one’s own case without representation (by an experienced attorney) has led to disaster in most all cases. If you are served with an Unlawful Detainer, seek qualified legal assistance right away.

EXCEPTIONS TO UNLAWFUL DETAINER ACTIONS

In these cases, the LANDLORD may ask the police to remove the person under trespassing law if the person fails to move out when required by law.

1. 30 DAY NOTICE OF TERMINATION OF TENANCY (on month to month tenancies) given to a sole lodger renting one room in a dwelling which is also occupied by the owner of the same dwelling.

2. HOTEL/MOTEL LODGERS When renting a room for  less than 30 days or more than 30 days if the facility has all of the following:  property safe, central telephone, maid, mail and room service, occupancy available for less than 7 days and food service at or connected to the facility, then the lodger is not a tenant and may be evicted by the police.

FREE LEGAL INFO\RMATION
RENTERS LAW LINE-    (858) 571-1166   free 24 hour phone service sponsored by the Tenants Legal Center. There is no charge for each call (Normal toll charges may apply for long distance callers).        

INTERNET WEB SITE-   www.tenantslegalcenter.com   For further information on the above and for other 

FREE legal information and useful links to important assistance resources. http://www.tenantslegalcenter.com     
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